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PROTECTION OF PROPERTY RIGHTS/Cloture, motion to proceed

SUBJECT: The Property Rights Implementation Act of 1998 . .. S. 2271. Lott motion to close debate on the motion
to proceed.

ACTION: CLOTURE MOTION REJECTED, 52-42

SYNOPSIS:  As introduced, S. 2271, the Peaty Rights Inplementation Act of 1998, will remove extensipecedural
barriers thatprevent Americans frongaining access to Federal courts to assert their Fifth Amendment

constitutional mht to receivgust conpensation for reaproperty that is taken ¥ the Federal Government or a State or local
government. Details aggrovided below.

® Taking. A “taking,"for purposes of this Act, will be defined asyaaction wherep the ownerslg, alienabilily, possession,
or use ofrivateproperty is an olfect of that action and is taken (incluglioy physical invasion, rgulation, exaction, or condition)
S0 as to rguire conpensation under the Fifth Amendment to the United States Constitution.

® Abstention. A Federal District Court will not permitted to abstain from exercigjfurisdiction over a claim concermjithe
use of reaproperty (real estate) if such action does not include a claimed violation of a Statgkawonmprivilege, and garallel
proceediigy in State court is ngtendirg. In other words, if oyl Federal claims are atled, State gddication will not be demanded
before Federal courts will consider those claims. If an unsetilestion of State law is raised dithe consideration of a Federal
case, thatjuestion will be answered in State, not Federal, court. States that have certificatiedures for answeignsuch
guestions will use thogarocedures.

® Ripeness and State and local law. Under current case law, gstaldim must be “ge” in order to be heard in Federal Court.
In Williamson County Planning CommissiarHamilton Bank of Johnson Cjtthe Spreme Court stated that a tagggclaimant
must show that a “final decisiongarding the gplication of the rgulations to theroperty at issue” has been reachegd“the
government entjt chaged with inplementirg the rgulations” and that the claimant haguested “corpensation throgh the
procedures the State hamvided for doiig so” (the second gelirement was added in dicta). Lower court decisions have issued
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conflicting decisions on how this standard must be met. Rgcen8uitumv. Tahoe Regional Planning Agendye Spreme Court
clarified that thewilliamsonstandard is @rudential standard. Such standards can be altgrdaiab This bill will set a clear
standard for peness for Feder@lrisdiction. Aproperty owner must first make a meagfal application for a land use to the
governirg land @eng. If the ajeng/ denies the@plication andgives a written eglanation, a newgplication must be submitted
taking into account the reasons fojeetiongiven in the eplanation. If r¢ected a second time, or if no writterpnation was
given for the first rgection, theproperty owner must then file arppeal or seek a waiver. If thoperty owner is gain denied, the
decision will be considered final angeifor a Federal claim, unless an elected locay iad authont to review land usepgpeals.
In that case, the elected local ol have to rgect the aplication before a decision is considered final. Thus, between three and
five decisions { thegovernirg authoriy in question will be rquired before the Federal Government will consider whether that
governirg authoriy has violated the constitutionaghits of aprivate citizen. In all instancegrivate property owners will be
exenpted from makig gopeals or seekmwaivers if such actions would be futile, as futilg defined in case law. A final decision
will not require the exhaustion of all State remedies before a Federal clajrbarfded.

® Takings suits gainst the Federal Government. A decision will be considered final: if the United States has made a definitive
decision rgarding the permissible uses for the rgaoperty in question; and one meaugfial application to use th@roperty has
been submitted but has not be@praved within a reasonable time, and gaety seekiy redress haspplied for one gpeal or
waiver which has not beepjaoved within a reasonable time. The last conditiory epplies if the gplicable law has anpgeal
or waiver mechanism. A decision will also be considered final without thg dfiary application, repplication, gpeal, or waiver
if the District Court determines wiof those actions are unnecegdagcause thewould be futile. The statute of limitations for such
actions will be 6/ears from the date of the tagimAttorney’s fees and costs mde awarded to prevailing plaintiff. The Court
of Appeals for the Federal Circuit will have exclusiympellatejurisdiction over such civil actions.

® Jurisdiction. Aproperty owner m file a civil action challeging the validiy of ary final Federal gengy action as a violation
of the Fifth Amendment in a Federal District Court or in the Court of Federal Claims. Those courts will exercise concurrent
jurisdiction over both claims for moneyaelief and claims seekginvalidation.

® Notice. Ary Federal geng that takes an action to limit the usepdf/ate property will notify the affectegroperty owners.

On Juy 9, 1998, Senator Lott sent to the desk, for himself and others, a motion to close debate on the pnotieedto

NOTE: A three-fifths mpority (60) vote is rquired to invoke cloture.

Those favoringthe motion to invoke cloture contended:

James Madison, in his celebrated EssaPrgerty, wrote the followig: “Government is instituted farotectproperty of evey
sort . . . this beigthe end ofjovernment. That alone igastgovernment, which inpartially secures to evgiman whatever is his
own.” John Adams, in his Defense of the Constitutions of Government, cautioned that “The moment the idea is admitted into a
societ thatproperty is not as sacred as the laws of God, and there is not force of lqwitditd ustice toprotect it, anarcy and
tyranry commence.” The Fifth Amendment to the Constitution, in conformance with thg giears of the FoundmFathers, bars
the takiry of privateproperty for public use withoujust conpensation. The ght to be compensated foprivate property that is taken
by thegovernment is one of the most fundamenigtits in our couny. That rght is beimg effectively denied throgh the use of
procedural delgs that dey pele access to the Federal courtpdfple couldget into Federal court to state their claimsytbeuld
win when their ghts have been violated, but the courthouse door is locked. This bill will unlock that door.

Two mainproblems will be fixed. The firgtroblem is that there igreat legal uncertaint over when a case cgp to a Federal
court. Generajl, plaintiffs are reuired to exhaust evepossible State and localgal avenue beforpursuirg a Federal claim in
Federal court. Owlafter exhaustigthose avenues is a case considergg™flor Federal consideration. For instance, if someone
purchases a tract of land that is zoned for commercial dewveltt, and the locglovernment decides to instead cpathe zonig
to block ary develgpment, thaperson will have tgursue ever possible State and local renyeid try to get the decision chged
or toget conpensated. ManState and local authorities have becomg aelot at inposing conplicated, reetitive requirements,
and at delging making decisions. May pegole whoget caght in the frustratig maze of tying to fight city hall try to get Federal
relief, but most Federal filys are dismissed before the merits are even reached. Between 1990 and pe&&r®f the cases
were dismissed. For those few landowners whgtbmatters throgh until they were finally able toget a Federal decision on the
merits, it took an avege of 9.5years. As gractical matter, oglvely rich interests can afford pursue such ligation for that log.

As apractical matter, the ght to be comensated foproperty that is seized yoa government, which was considered to be a
fundamental, indigensable constitutionalgtt by our Foundig Fathers, is routingland deliberatgltrammeled % governments,
and ony the rich have the abilitto fight back. State and locgbvernments are not the griad actors. Federajjencies are evegr

bit asguilty, if not more so. The have become weideot at frustratiig citizens’ rghts toget into Federal court to challgaayency
actions that have desyed the value of their land withogitving them cormpensation. Thgimpose onerous and lgihy regulatory
processes for challges to their decisions, and theeliberate} avoid makimg decisions in order to kpehem from beig
challerged. People effectivel lose the ght to use theiproperty. Of course, thestill retain the ght to pay taxes on it.

This bill will take care of theroblem of accessytdefining very clearly when goroperty rights constitutional case mae taken
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to Federal court. It will sppendless dels by Federal gencies that are deliberate atf#sio dey pegle their constitutional ghts,
and it will put sinple, definite limits on the number of State and Iqwalcedures that must be followed befgoing to Federal
court. Those limits on State and lopadcedures to defend Fifth Amendmeghts will still be more onerous thanyarestrictions
put on ary other constitutional ghts. For instance, in the caseGullins v. Smith a Federal Court was not worried abopéness
when it decided to hear a Nazi Bachallerge of a town in Illinois’ decision to dgiit a paradepermit to march throgh a Jewish
neighborhood. The town had denied tl@mit because the Nazis saidyttwuld not afford tgay the permit fee; the Nazis were
pursuirg a waiver of the fee, and then decided/ttiel not want to wait for a decision befgeing to Federal court. Similay] in
Sutherlandv. DeWulf the town of Rock Island, lllinois tried wosecute someone who had burned the AmericgnTlae flag
burner went strght into Federal court to sue theycgovernment, even thgh Stateproceedigs hadjust bgun. The Federal
Government, without the glitest whiff of concern overpéness, tookuthe case. Theght topeaceab} assemble, theght to
free peech (which spposedy includes the ght to burn the American ftg, and the ght to be corpensated foproperty that is
seized [y agovernment are all enshrined in the Bill ofjRlis of the Constitution--whthen argoroperty rights alonegiven such
weakprotection? Therguite honest is no leitimate reason for the giarity. This bill will still not put property owners on ancgial
footing with Nazis and flg-burners, who do not have to seek &tal remedies before affimg that their constitutionalghts have
been violated, but it will brigithem closer--thewill only have tago throwgh three to five locgbrocedures before the Federal courts
will hear their cases.

The other mipr chame that will be madeybthis bill will be to correct groblem that occurs ongeoperty owners finaly
manae toget their cases heard on the merits. nablem is that their cases amisbetween two Federal courts. If thelect to
challerge the validiy of a law or rgulation that has violated their constitutiopabperty rights, the go to a district court. If the
wish to seek copensation for a violation of their constitutioqabperty rights, thg go to the Federal Court of Claims. This bill
will solve theproblem of glit jurisdiction vey simply--it will give concurrenjurisdiction.

Several purious chages have been raisedainst this bill. For instance, some Senators have said that it will result in a lot of
extra work for the Federal courts. If that claim were trueptbper solution would be to make sure that the courts could handle
the work, not to sathat to avoidjiving the courts more work we should continue to irgilon constitutional ghts. However, that
claim is not true. Most gerts eypect ony a small increase in work. Federal, State, and local landgeseias willjust quit
ergaging in unconstitutional behavior. In most casesputiss will be settleduickly and fairly. Another chage that has been raised
is thatproperty owners who want topen adult bookstores near schools, or houses ofpiliteenext to churches, or similgarl
offensive establishments, will be ablegein Federal court orders allowgithem toproceed. This chge is utter nonsense. A well-
established badof Federal case law clep#stablishes theght of State and locglovernments to blocgublic nuisances. Similay]
they are cleast allowed to establish zorgrregulations.

Interestimgly, the vey Senators who are alyswilling to impose mandates on State and l@mlernments have also said that
they oppose this bill because it will violate Statghts. The say that it will involve the Federal Government in the minutiae of local
land-use decisions. In q@anse, it will not involve the Federal Governmewpthavirg it make decisions on zorgror ary other
matters, or Y creatirg new bureaucracies, oy imposing new taxes, orjpimposing new regulations, or kg taking ary of the other
intrusive actions our collgaes like to chapion--instead, it will ony involve itself to the extent necess# st localgovernments
from takirng away rights from individuals. It will not creatgovernment--it will limit it. It will only involve itself in State and local
decisions to the extent that those decisions aregalimy individuals’ constitutional ghts.

Ironically, the motion tqroceed to this bill is begpfilibustered. Our collegues do not want to eveive us a chance to state
our case. We are willjmto debate this bill on its merits, to consider amendments, and to votgassigge, Lp or down. Thg are
not. Just aproperty owners are begqdenied their chance to defend their constitutiowghlsiin court, we are beirbarred ly this
filibuster from brirging up legislation to g@en the court house door for them. Thloa maority of Senators favgoassage of this
bill, we do not have engh votes to invoke cloture togaWe will be back. Eventual] we are confident that we will succeed.

Those opposinghe motion to invoke cloture contended:

This bill will help big, rich develpers override locajovernments. For exapte, if a small town now wants feserve a tract
of land as gark because of its scenic beaut canpretty much do so. A lgj develger ma want to come in anput up hundreds
of townhouses, doublgthe town’s size, or nyawant to build a lage, polluting factory, but that town has the finalysdf it wants
the land to remain undeveled, it will remain undevefeed. That decision, made at the local level, is not an assaploperty
rights--it is a defense @iroperty rights. If some rich, out-of-State devpés could by a chunk of land in the middle of town and
do with it whatever heleased, he could eagituin the value of thproperty of eveybody in town. For instance, he coybdt in
bars, adult bookstores, a trash quanhulkirg office building, a factoy, or a house dfrostitution, and the value of all thejadent
properties wouldolummet. Ourpoint is that allproperty owners haveroperty rights, and that when one owner makesg ase of
his or hemroperty, that use affects surroundiproperty owners. Decisions aboutyanse of gparticular tract of land, therefore,
cannot be made in isolation. The closeptesentation of the views of a townpeoperty owners is from its locajovernment. A
localgovernment knows and understands the views and wishes of its gitgrehis best able to balance their interests. Weyare b
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no means @uing that a locajovernment should be allowed to violate constitutigneperty rights--we are oy sgying that it is
better able to decide if thdnave been violated because it understands intiynaltedf the local land-use laws, the bgakunds of

ary disputes, and the effects that different decisiong have. When someone believes that th@iperty rights have been violated,
they shouldpursue alpossible State and local remedies first, because State anddeeaiments have the best understagdin

the issues involved and can thus make the most informed decisions. Ultjittagdrederal courts should not be (and are not)
foreclosed, but their involvement, if necegsahould be at the end of theocess.

This bill will make it vey eay for ary property owner to have a case heard in Federal court. After a few, minimapttem
get gproval for aparticular land use at the local level, an owner will be able to haul agtmezainment into Federal court. The cost
of defendimg against such suits, pscially for very small towns, will beprohibitive. Effectivel, rich landowners will be able to
blackmail little towns into lettig them do whatever tyavant with theiproperty. Federajudges, sometimes thousands of miles
away from the towns, will make local zorgrdecisions based on their theories and withoytusrdlerstandig of the wishes of the
pemle of those towns. In effect, this bill will end 298ars of local control of land use decisions, and gii it not to State
officials, and not even to Federal officials who are controlieBdxleral lgislatures, but to Federjaldges who have to answer to
no one. This bill is stragly opposed ly numerous State and locagjiglative groups. It is also strogly opposed ly environmental
groups, because thousandspobperty owners claim that environmental laws have takerydi@value of their land, and theave
been blocked from seelgrtonpensation in Federal court for those tasinWe uge our collegues to stand with State and local
governments, and with environmentalistg Moting against the motion to invoke cloture.



